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ASSEMBLY THIRD READING
AB 3234 (Ting)

As Amended August 3, 2020
Majority vote

RE-REFERED TO COMMITTEE PER 77.2
As Proposed to be Amended in Committee

SUMMARY:

Creates a court-initiated misdemeanor diversion program and lowers the minimum age limitation
for the Elderly Parole Program to inmates who are 50 years of age and who have served a
minimum of 20 years.

Major Provisions
* Authorizes a superior court judge to offer diversion to a person charged with a misdemeanor
over the objection of a prosecuting attorney.

* Provides that a judge may continue a diverted case for a period not to exceed 24 months and
order the defendant to comply with terms, conditions, or programs that the judge deems
appropriate based on the defendant’s specific situation.

¢ States that if the defendant has complied with the imposed terms and conditions, at the end of
the diversion period, the judge shall dismiss the action against the defendant.

* Requires the court to provide the defendant notice and hold a hearing to determine whether
criminal proceedings should be reinstated if it appears to the court that the defendant is not
complying with the terms and conditions of diversion. If the court finds that the defendant
has not complied with the terms and conditions of diversion, the court may end the diversion
and order resumption of the criminal proceedings.

* Provides that in order for a defendant who is diverted pursuant to this provision to have their
action dismissed, the defendant must complete all conditions ordered by the court, make full
restitution, and comply with any court-ordered protective order, stay-away order, or order
prohibiting firearm possession. However, a defendant’s inability to pay restitution due to
indigence shall not be grounds for denial of diversion or a finding that the defendant has
failed to comply with the terms of diversion.

¢ States that upon successful completion of the court-ordered terms, conditions, or programs of
diversion, the arrest upon which diversion was imposed shall be deemed to never have
occurred. The defendant may indicate in response to any question concerning their prior
criminal record that they were not arrested.

* Prohibits, without the defendant’s consent, using a record pertaining to an arrest resulting in
successful completion of diversion in any way that could result in the denial of any
employment, benefit, license, or certificate.
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* Requires that the defendant be advised that, regardless of their successful completion of
diversion, the arrest on which the diversion was based may be disclosed by the Department
of Justice in response to a peace officer application request and that, notwithstanding the
foregoing provisions, the defendant is not relieved of the obligation to disclose the arrest in
response to a direct question contained in a questionnaire or application for a position as a
peace officer, as defined.

* Lowers the minimum age limitation for the Elderly Parole Program to inmates who are 50
years of age instead of 60 years of age and who have served a minimum of 20 years of
continuous incarceration instead of a minimum of 25 years of continuous incarceration.

® Provides that by December 31, 2022, the board shall complete all elderly parole hearings for
individuals who were sentenced to determinate or indeterminate terms and who, on the
effective date of the bill that added this subdivision, are or will be entitled to have their
parole suitability considered at an elderly parole hearing before January 1, 2023.

COMMENTS:
Diversion as Compared to Deferred Entry of Judgment

Existing law permits pretrial and posttrial diversion programs. (Pen. Code, § 1001.) The latter is
typically referred to as deferred entry of judgment (DEJ).

Pre-trial diversion suspends the criminal proceedings without requiring the defendant to enter a
plea. The defendant must successfully complete a program or other conditions imposed by the
court. If a defendant does not successfully complete the diversion program, criminal proceedings
resume but the defendant, having not entered a plea, may still proceed to trial or enter a plea. If
diversion is successfully completed, the criminal charges are dismissed and the defendant may,
with certain exceptions, legally answer that they have never been arrested or charged for the
diverted offense.

With DEJ, a defendant must enter a guilty plea and entry of judgment on the defendant's guilty
plea is deferred pending successful completion of a program or other conditions. If a defendant
placed in a DEJ program fails to complete the program or comply with conditions imposed, the
court may resume criminal proceedings and the defendant, having already pleaded guilty, would
be sentenced.

This bill contemplates a pre-trial diversion program. Accordingly, the proposed Committee
amendments replace language that would apply to a deferred-entry of judgment program and
replace it with language applicable to a diversion program.

General Misdemeanor Diversion

There are multiple diversion programs under existing law, including one for misdemeanors
generally. (Pen. Code, § 1001 et. seq.) The Legislature has authorized the prosecution to approve
a local misdemeanor diversion program. (See Pen. Code, §§ 1001-1001.9, 1001.50-1001.55.) No
program can centinue without the approval of the prosecution. And no person can be diverted
under a diversion program unless it has been approved by the prosecution. (Pen. Code, §§
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1001.2, subd. (b), 1001.50, subd. (b); People v. Marroquin (2017) 15 Cal. App.5"™ Supp 1, 37
[“the Legislature has not conferred ‘a general grant of authority to trial courts to grant diversion
to a defendant, outside a diversion program mandated by the state or by local government, and
over the objection of the prosecuting attorney ... .’ [citation omitted].) However, the prosecution
is not authorized to determine whether a particular defendant shall be diverted. (Pen. Code, §
1001.2))

Existing misdemeanor diversion has a number of exclusions. (Pen. Code, § 1001.51, subd. (c).)
Misdemeanor offenses ineligible for diversion include those which require registration as a sex
offender and involve use of force other than simple assault and battery Also ineligible are
offenses for which probation is prohibited and for which incarceration is mandatory, as well as
certain Vehicle Code offenses. (/bid.) There are also requirements in order to be eligible,
including that the defendant has not been granted misdemeanor diversion within five years of the
current charges filed, the defendant has never been convicted of a felony or convicted of a
misdemeanor within the preceding five years, and the defendant has never had their probation or
parole revoked without thereafter successfully completing it. (Pen. Code, § 1001.51, subd. (a).)

This bill would create a court-initiated misdemeanor diversion program. A superior court judge
would be authorized to divert a misdemeanor defendant over the objection of the prosecution.
Unlike existing general misdemeanor diversion, this bill would have no statutory requirements
for the defendant to satisfy in order to be eligible nor would any misdemeanors be statutorily
excluded. Whether or not to divert a misdemeanor defendant would be in the trial court’s
discretion. However, judicial discretion is not without limits. “[A]ll exercises of legal discretion
must be grounded in reasoned judgment and guided by legal principles and policies appropriate
to the particular matter at issue.” (People v. Russel ( 1968) 69 Cal.2d 187, 195.) A trial court
abuses its discretion when it exceeds the bounds of reason, all of the circumstances before it
being considered. (/d., at p. 194.)

Elderly Parole Program

In response to the Three-judge Court order to reduce the prison population (Coleman v. Brown
(ED Cal. Feb. 10, 2014, No. 2:90-cv-0520 LKK DAD (PC), No. C01-1351 THE) 2014 U.S. Dist.
Lexis 86855), the California Department of Corrections and Rehabilitation “implement[ed] a
new parole process whereby inmates who are 60 years of age or older and have served a
minimum of twenty-five years of their sentence [are] referred to the Board of Parole Hearings
(BPH) to determine suitability for parole.” The program does not apply to inmates who are
sentenced to death or life without the possibility of parole. (https://www.cder.ca. gov/bph/elderly-
parole-hearings-overview/ [as of 8/4/2020].)

In 2017, the Legislature passed AB 1448 (Weber), which established the Elderly Parole Program
to be administered by the BPH. (Pen. Code, § 3055.) Under the Elderly Parole Program, inmates
who are 60 years of age or older and have served 25 years of continuous incarceration on their
current sentence are to have their parole suitability considered. (Pen. Code, § 3055, subd. (a).)
This program does not apply to a prisoner who has been sentenced under the “Three Strikes”
Law, who has been sentenced to life in prison without the possibility of parole or death, or who
has been convicted of first-degree murder of a peace officer, as specified. (Pen. Code, § 3055,
subds. (g) & (h).) When considering release of an inmate, the BPH must “give special
consideration to whether age, time served, and diminished physical condition, if any, have
reduced the elderly inmate’s risk for future violence.” (Pen. Code, § 3055, subd. (c).)
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This bill would lower the minimum age limitation for the Elderly Parole Program under Penal
Code section 3055 to inmates who are 50 years of age instead of 60 years of age and who have
served a minimum of 20 years of their sentence instead of a minimum of 25 years of their
sentence. This bill would also require that by December 3 1, 2022, the BPH complete all elderly
parole hearings for individuals who, on the effective date of this bill, are or will be entitled to
have their parole suitability considered before January 1, 2023,

According to the Author:

“AB 3234 provides judges with the discretion to provide diversion to individuals charged with
misdemeanors they deem appropriate for such a program. Diversion programs that are
successtully completed allow a person to avoid the lifelong collateral consequences associated
with a criminal record when they are seeking employment or housing. Diversion programs
typically require individuals to fulfill strict requirements, including participating in a
rehabilitation program. This proactive approach has shown to yield better recidivism rates than
merely prosecuting and jailing an individual.

“AB 3234 also changes the age for elderly parole eligibility from 60 to 50 and time served from
25 to 20 years. This bill only allows for the opportunity to go to the parole board—it is not
automatic release. The bill excludes strikers and estimates from Board of Parole Hearings show
that of the total prison population, fewer than 240 individuals would have the opportunity to have
a hearing and based on average grant rates, fewer than 50 people would even likely be released.
The current Covid-19 pandemic requires thoughtful and urgent measures to reduce the risk of harm
inside the state’s prisons. This provides a deliberative process with safeguards for consideration
for release for this high risk population.”

Arguments in Support: According to Californians for Safety and Justice, “While reforming
elderly parole in this manner always makes sense, there has never been a more pressing time to
expand and expedite elderly parole: COVID-19 is ripping through our prisons, with elderly
people being the most vulnerable to serious medical consequences, including death. The virus
also increases the need for space in our prisons to effectively quarantine, making every safe
release an important step toward containing and mitigating the virus. Given the evidence of
significant costsavings, positive public safety outcomes, and the increased risk of serious illness
or even death due to the pandemic, these commonsense reforms to elder parole are not only
critical but will result in saving a number of lives.

[...[9]

“Incarceration and prosecution are intensely traumatic and damaging processes that harm
individuals, families and communities, and often increase recidivism and exacerbate the
underlying causes of crime. Judge-granted diversion is a tool that can reduce the direct and
collateral consequences of mass incarceration and prosecution and promote racial justice in our
criminal legal system. AB 3234 also decreases the taxpayer cost of traditional criminal case
proceedings, while increasing accountability through rigorous rehabilitative programming,
encouraging familial relationships and growth by avoiding familial separation that occurs with
incarceration, and making us all safer by reducing recidivism.”
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Arguments in Opposition: None on file.

FISCAL COMMENTS:
Unknown.

VOTES: (Votes Not Relevant)

ASM LOCAL GOVERNMENT: 8-0-0
YES: Aguiar-Curry, Lackey, Bloom, Boerner Horvath, Ramos, Luz Rivas, Robert Rivas, Voepel

ASM APPROPRIATIONS: 18-0-0

YES: Gonzalez, Bigelow, Bauer-Kahan, Bloom, Bonta, Calderon, Carrillo, Chau, Megan Dahle, Diep,
Eggman, Fong, Gabriel, Eduardo Garcia, Petrie-Norris, McCarty, Robert Rivas, Voepel

UPDATED:
VERSION: August 3, 2020

CONSULTANT: Cheryl Anderson / PUB. S. / (916) 319-3744 FN:



Amended Mock-up for 2019-2020 AB-3234 (Ting (A))

Mock-up based on Version Number 96 - Amended Assembly 8/3/20
Submitted by: Cheryl Anderson, Assembly Committee on Public Safety

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Chapter 2.96 (commencing with Section 1001.95) is added to Title 6 of Part 2 of the
Penal Code, to read:

CHAPTER 2.96. Court Initiated Misdemeanor Diversion

1001.95. (a) A judge in the superior court in which a misdemeanor is being prosecuted may, at the
judge’s discretion, and over the objection of a prosecuting attorney, offer diversion to a defendant
pursuant to these provisions.

(b) A judge may continue a diverted case for a period not to exceed 24 months and order the
defendant to comply with terms, conditions, or programs that the judge deems appropriate based
on the defendant’s specific situation.

(¢) If the defendant has complied with the imposed terms and conditions, at the end of the period
of diversion, the judge shall dismiss the action against the defendant.

(d) If it appears to the court that the defendant is not complying with the terms and conditions of
diversion, after notice to the defendant, the court shall hold a hearing to determine whether the
criminal proceedings should be reinstituted. If the court finds that the defendant has not complied
with the terms and conditions of diversion, the court may end the diversion and order resumption
of the criminal proceedings.

1001.96. A defendant whese-sentence who is deferred diverted pursuant to this chapter shall be
required to complete all of the following in order to have their plea-stricken action dismissed:

(a) Complete all conditions ordered by the court.

(b) Make full restitution. However, a defendant’s inability to pay restitution due to indigence shall
not be grounds for denial of diversion or a finding that the defendant has failed to comply with the
terms of diversion.
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(c) Comply with a court-ordered protective order, stay-away order, or order prohibiting firearm
possession, if applicable.

1001.97. (a) Upon successful completion of the terms, conditions, or programs ordered by the
court pursuant to Section 1001.95, the arrest upon which diversion was imposed shall be deemed
to have never occurred. The defendant may indicate in response to any question concerning their
prior criminal record that they were not arrested. A record pertaining to an arrest resulting in
successful completion of the terms, conditions, or programs ordered by the court shall not, without
the defendant’s consent, be used in any way that could result in the denial of any employment,
benefit, license, or certificate.

(b) The defendant shall be advised that, regardless of their successful completion of diversion, the
arrest upon which the diversion was based may be disclosed by the Department of Justice in
response to a peace officer application request and that, notwithstanding subdivision (a), this
section does not relieve them of the obligation to disclose the arrest in response to a direct question
contained in a questionnaire or application for a position as a peace officer, as defined in Section
830.

SEC. 2. Section 3055 of the Penal Code is amended to read:

3055. (a) The Elderly Parole Program is hereby established, to be administered by the Board of
Parole Hearings, for purposes of reviewing the parole suitability of any inmate who is 50 years of
age or older and has served a minimum of 20 years of continuous incarceration on the inmate’s
current sentence, serving either a determinate or indeterminate sentence.

(b) (1) For purposes of this code, the term “elderly parole eligible date” means the date on which
an inmate who qualifies as an elderly offender is eligible for release from prison.

(2) For purposes of this section, “incarceration” means detention in a city or county jail, local
juvenile facility, a mental health facility, a Division of Juvenile Justice facility, or a Department
of Corrections and Rehabilitation facility.

(c) When considering the release of an inmate specified by subdivision (a) pursuant to Section
3041, the board shall give special consideration to whether age, time served, and diminished
physical condition, if any, have reduced the elderly inmate’s risk for future violence.

(d) When scheduling a parole suitability hearing date pursuant to subdivision (b) of Section 3041.5
or when considering a request for an advance hearing pursuant to subdivision (d) of Section
3041.5, the board shall consider whether the inmate meets or will meet the criteria specified in
subdivision (a).

(¢) An individual who is subject to this section shall meet with the board pursuant to subdivision
(a) of Section 3041. If an inmate is found suitable for parole under the Elderly Parole Program, the
board shall release the individual on parole as provided in Section 3041,
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(f) If parole is not granted, the board shall set the time for a subsequent elderly parole hearing in
accordance with paragraph (3) of subdivision (b) of Section 3041.5. No subsequent elderly parole
hearing shall be necessary if the offender is released pursuant to other statutory provisions prior to
the date of the subsequent hearing.

(8) This section does not apply to cases in which sentencing occurs pursuant to Section 1170.12,
subdivisions (b) to (i), inclusive, of Section 667, or in cases which an individual was sentenced to
life in prison without the possibility of parole or death.

(h) This section does not apply if the person was convicted of first-degree murder if the victim was
a peace officer, as defined in Section 830.1, 830.2, 830.3, 830.31, 830.32, 830.33, 830.34, 830.35,
830.36, 830.37, 830.4, 830.5, 830.6, 830.10, 830.11, or 830.12, who was killed while engaged in
the performance of their duties, and the individual knew, or reasonably should have known, that
the victim was a peace officer engaged in the performance of their duties, or the victim was a peace
officer or a former peace officer under any of the above-enumerated sections, and was intentionally
killed in retaliation for the performance of their official duties.

(1) This section does not alter the rights of victims at parole hearings.

(j) By December 31, 2022, the board shall complete all elderly parole hearings for individuals who
were sentenced to determinate or indeterminate terms and who, on the effective date of the bill
that added this subdivision, are or will be entitled to have their parole suitability considered at an
elderly parole hearing before January 1, 2023.
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